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RAILROAD CO. vs. SUPERVISORS OF WAUKESHA COUNTY. 679 

Waukesha Circuit Court, Wisconsin — May, 1855. 

THE MILWAUKEE AND MISSISSIPPI R. R. CO. VS. THE SUPERVISORS OF 
WAUKESHA COUNTY, ET AL. 

1. It is provided by the Constitution of Wisconsin, Art 8, \ 1, that " the rate of tax- 
ation shall be uniform, and taxes shall be levied upon such property as the Legis- 
lature shall direct." In 1854, the Legislature of that State passed an act requir- 
ing " all Railroad Companies which were or should be organized within the State," 
to pay to the State Treasurer annually, for the use of the State, "a sum equal to 
one per cent, of the gross earnings of their respective roads." The Act further de- 
clared, that " this amount of tax shall take the place and be in full of all of the 
taxes of every name and kind upon said road, and the property belonging to 
the said companies or the stock held by individuals therein ; and it shall not be 
lawful to assess thereupon any other or further assessment or tax for any purpose 
whatever." 

Held, that this act was not unconstitutional, though the annual assessment on 
Railroad Companies, was to be on income, instead of on property, as in other 
cases ; and though the companies were exempted thereby from town, county, and 
district taxes. 

Demurrer to Injunction Bill. 

Hubbell, Ch. J. — The Legislature of this state, on the first of 
April, 1854, passed an Act requiring "all Railroad Companies 
which were or should he organized within the state," to pay to the 
State Treasurer annually, for the use of the state, " a sum equal to 
one per centum of the gross earnings of their respective roads." 
The Act further declares that this amount of tax shall take the 
place and be in full of all of the taxes of every name and kind upon 
said road, and the property belonging to the said Companies or the 
stock held by individuals therein ; and it shall not be lawful to assess 
thereupon any other or further assessment or tax for any purpose 
whatever." 

Deeming this solemn Act of the Legislature unauthorized, the 
Assessors of the town of Eagle and of other towns in the counties of 
Waukesha and Milwaukie, returned the property of the complain- 
ants for the year 1854, and taxes were levied thereupon as if no 
such law had existed. 

The complainants filed their bill, and obtained a writ of injunction 
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out of this Court, temporarily restraining the collection of those 
taxes. To this bill the defendants interposed a demurrer. 

The question now to be determined is, whether this law is valid 
or void, under the Constitution of the state. There is, I believe, 
but one section of the Constitution applicable to the subject. — 
Section 1, of Article 8, is as follows : — "The rule of taxation shall 
be uniform, and taxes shall be levied upon such property as the 
Legislature shall prescribe." 

The defendants contend that under the law in question, ' the rule 
of taxation" is not "uniform ;" 1st, Because it establishes a rule of 
taxation for property belonging to the Companies mentioned, differ- 
ent from the general rule applicable to the taxation of other property 
— it being a tax upon income, instead of a ratable tax upon value; 
2d, Because it levies a Stale tax, and exempts from town, county 
and district taxes ; 3d, Because it establishes a new mode of levying 
taxes, differing from the general rule. A point was also made, that 
the Attorney General ought to be a party defendant, but as that is a 
question of practice, and as I do not think the decree in this case 
will bar or affect the right of the State to collect the one per centum 
required to be paid to the Treasurer by the Act, I shall not discuss 
the question. 

I am compelled to dissent from all the positions taken by the 
defendants. Their error arises in part, I apprehend, from looking 
at the first clause of the section quoted, without due regard to the 
remainder. The last clause qualifies and controls the first : 

"Taxes shall be levied upon such property as the Legislature shall 
prescribe." No property can be lawfully taxed until the Legislature 
authorizes and requires it to be done — and, of course, no property 
can be taxed when the Legislature prohibits its being done. The 
legislature is vested with the absolute power of declaring what pro- 
perty throughout the State shall be, and what shall not be, subject 
to taxation. 

This power ha3 been variously exercised from the first organi- 
zation of the State Government ; and almost every Legislature has 
restricted or extended the quantity or character of property coming 
within the rule. Large amounts, of both real and personal pro- 
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perty, have been wholly exempted from taxation. For instance, all 
property of the United States, and of the State ; all property of the 
several counties, cities, villages, towns and school districts, used or 
intended for corporate purposes — personal property exempt by law 
from execution, not exceeding in value $200; the personal property 
of all incorporated literary, benevolent, charitable and scientific in- 
stitutions, and all such real estate belonging to them, as shall be 
actually occupied for the purposes of their incorporation ; all houses 
of public worship and the lots on which they are situated, and the 
pews, slips and furniture therein ; every parsonage and all burial 
grounds, tombs and rights of burial ; all public libraries and the real 
or personal property belonging to, or connected with the same ; also, 
the property of cemetery associations ; of the state and county 
medical societies ; and probably, that of many other persons and 
corporate bodies, which I have not noticed. All this has been wholly 
exempted. 

This exercise of power, on the part of the Legislature, has not, to 
my knowledge, been questioned, and there is no doubt that to this 
long list, the Legislature might have added, the property of all 
Railroad and Plank Road Companies. And, if it might exempt 
wholly, why not in part ? The major power includes the minor. 
A general power to pardon, includes the right to annex conditions 
and to grant reprieves. 

I see no reason why, upon this principle, the law in question, 
which operates as a partial exemption from general taxation, may 
not be valid. Regarding the annual payment to the state as a tax, 
as the defendants claimed, why might not the Legislature grant 
exemption in all other respects? The law certainly is not void, 
because it is not worse, and does not confer greater priviliges upon 
these companies — to wit, total exemption. 

But I regard the payment to the State, not as a tax, but as a 
bonus or compensation for the exemption granted. The whole sub- 
stance and effect of the law is to relieve the Companies absolutely 
from all ordinary taxes for ordinary purposes, upon the condition 
of an annual payment to the State. Had the Legislature exempted 
their property from ordinary taxation, in consideration of their 
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doing some service to the State — such as carrying troops or public 
stores free of charge, no one would call the service a tax, or ques- 
tion the validity of the exemption. It would be a privilege granted 
for a service rendered. This is the precise character and effect of 
the act in question. The same principle runs through various laws. 
In respect to these same Companies, because it was believed they 
would confer important benefits upon the public, by the construction 
of their roads, the right was granted to them, in the name and on 
behalf of the state, to take private property for their use, upon just 
compensation. For like reasons, a law was, until recently, in force 
authorizing individuals to erect mill-dams upon their own lands, 
and thereby cause the lands of others to be overflowed, making such 
compensation only as the law provided for. The various cases of 
exemption, before referred to, are but examples on the same princi- 
ple, — a privilege granted in consideration of some real or supposed 
benefit conferred upon the public or the State. Now, the Legisla- 
ture having full power to grant the privilege of exemption to these 
companies, has done it upon its own terms, that of paying to the 
State a portion of their annual income, and I see no ground of prin- 
ciple upon which to deny the power, or to question its rightful 
exercise. 

But, allowing to the defendants the benefit of their own premises 
in their broadest scope, I am still forced to the same conclusion. 
It is contended that the payment to the State, being a tax, and the 
amount of such tax being regulated by the amount of annual income 
while all other taxes are governed by the judgment of assessors as 
to the value of property, " the rule of taxation" is not " uniform." 

Were the complainants alone subjected to this rule, I am not pre- 
pared to say the objection would be without foundation. But all 
Bailroads and Plank roads are subject to the same rule. It is, 
doubtless a departure from the general law, and amounts to a de- 
claration that this class of property shall have a rule by itself. But 
is such a distinction incompatible with the constitution ? Many 
taxes for local and special purposes have been levied and collected, 
without an assessment made in conformity to the general law. 
Almost every town, and especially almost every city and village in 
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the State, present instances of this species of taxation, for roads, 
streets, side-walks, and other local improvements. The Constitu- 
tion of the United States declares, that " all duties, imposts, and 
excises shall be uniform throughout the United States." But no 
one has contended that the same duty, impost or excise, should he 
imposed upon every species of property. On the contrary, Con- 
gress, which has the sole power, " to levy and collect taxes, duties, 
imposts and excises," requires different classes of articles to pay 
different duties, — some higher, and some lower — regulating the 
duty on some kinds of property, by the value, and on others by the 
quantity. Yet, I have never found a judicial decision, holding that 
because one class of property paid one rate of duty, and another 
class a different rate, the duties were not " uniform." 

If, upon the same class of articles, there had been one rate re- 
quired at New York, and a different one at Boston or New Orleans, 
doubtless the constitutional provision would have been violated. 
So, in the present case, had the legislature prescribed one rate of 
taxation, for one town or county, and a different rate for other 
towns or counties, there could be little doubt of its error. But, so 
long as each class of property, in every part of the State, and under 
like circumstances, is subjected to the same rule, it is difficult to see 
how the principle of the Constitution is violated, much less how the 
law is so grossly and palpably wrong, as to warrant the interference 
of the Courts, declaring it absolutely void. I see no constitutional 
objection to a law, (should the legislature see fit to pass one) ex- 
empting all sheep in the State from taxation, or to a law requiring 
all woolen or cotton factories, to pay to the State Treasurer one 
per cent, of their gross earnings, as a commutation for all ordinary 
taxes. Yet, should the legislature by law, declare the sheep of one 
man exempt, or authorize one manufacturing company to pay a 
bonus in lieu of general taxation, there would be good reason for 
holding that the rule was not uniform, and that such law was void. 

Under any view which I have been able to take of this case, I 
cannot but regard the act of April 1st, 1854, (whether its provi- 
sions be wise and equal or otherwise,) as within the constitutional 
powers of the Legislature, and therefore valid. 

The defendant's demurrer must be over-ruled. 



